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TOPICAL COMMENTS ON PROPERTY

OUR VIEW ON COMMERCIAL RENT REVIEWS

All commercial and industrial tenancies should be protected by an executed Lease
Agreement. Relying on an Agreement to Lease, a “gentleman’s agreement” or an
exchange of letters can lead to unexpected and possibly very unfair situations. It is
important that the Lease Agreement has fully detailed schedules of Landlord’s and
Tenant's improvements and the basis of future rent reviews to allow for these im-
provements.

We are aware of a lease where the tenant took up very poor space and spent signifi-
cant sums to refurbish and fit-out a space which had been neglected for years. The
building was then sold and the new owner tried to carry out a rent review based on
the upgraded space created by the tenant. An attempt was also made by the new
owner to terminate the lease to enable redevelopment of the site. Because there
was a lease in place, the formal rent review process resolved the issues as the for-
mal Lease Agreement was binding on the new owner.

Rent reviews occur at regular intervals during the term of the lease. If a lease is re-
newed, often there is a rent review at the same time. Frequently the tenant will want
to know the new rent before they renew although the lease normally provides for the
renewal decision to be made first.” If the rent is critical to the tenant’s business, it is
advisable to get professional advice on the current market before exercising the re-
newal.

Most leases have standard rent review clauses. The intent of these is to allow both
parties to negotiate on a fair rent basis and, failing agreement, defines the process
that allows a market rent to be set.

At the start of a new lease rents may be set at a different level to current market
rates depending on the approach of the parties and demand for the space. At rent
review, the rent has to be fixed at market levels. A standard lease transfers the rent
fixing process to an independent party.

After receiving the initial notices of the reviewed rent, the landlord and tenant have
14 days to negotiate agreement. If they cannot agree they can chose to use the
arbitration provisions of the lease or use valuers. Usually valuers are used as they
have the information and understanding of market conditions. The valuers appoint
an umpire to decide the matter if they cannot agree.

Like all valuations, rent reviews are based on a comparison with other transactions.
Availability of information or knowledge of the circumstances of the lease has a big
influence on the result. The information is analysed and interpreted by the valuer to
form an opinion of rental and this can vary from valuer to valuer.

Rent reviews don’t always go smoothly. There can be delays and disagreements
that incur costs and fees that can make the process very expensive and frustrating.
There are ways to avoid this and make the process more effective. At Appraisal we
have the expertise to assist you through the rent review process and any tenancy
negotiations.
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